
HOUSE OF REPRESENTATIVES ~ 2255
TWENTY-SEVENTH LEGISLATURE, 2014 IN H.D. 1
STATE OF HAWAII

A BILL FOR AN ACT
RELATING TO ENERGY PERFOPMANCE CONTRACTING FOR PUBLIC BUILDINGS.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII:

1 SECTION 1. The legislature finds that energy performance

2 contracting offers significant opportunities for agencies to

3 improve their facilities and operations. Energy performance

4 contracting is a method of paying for facility improvements

5 using energy and operational savings through a contracting

6 vehicle that provides an opportunity to install more efficient

7 equipment, address deferred maintenance, use renewable energy

8 technologies, and reduce operating costs. The legislature

9 further finds that state agencies have seen the value of using

10 energy performance contracting to improve the energy efficiency

11 of their facilities, thereby addressing deferred maintenance and

12 reduced facility life cycle operating costs.

13 SECTION 2. Section 36-41, Hawaii Revised Statutes, is

14 amended to read as follows:

15 “~36-41 Energy retrofit and performance contracting for

16 public facilities. (a) All agencies shall evaluate and

17 identify for implementation energy efficiency retrofitting

18 through energy performance contracting. Agencies that perform
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1 energy efficiency retrofitting may continue to receive [budgct

2 appropriationG for cncrgy cxpcnditurcc at an amount that chall

3 nOt ff11 bo1o~: tho ~o—rotrofitting cncrgy budgct
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in proportion to any incrca~c in thc agcncy’o ovcrall budgct]

annual operating budget appropriations in an amount equal to the

greater of: (1) the pre-retrofit budget with escalation or (2)

actual financing costs plus an annual estimated amount for

energy cost escalation needed to repay annual project financing

costs for implemented energy performance contracting projects

and pay for actual annual energy usage costs plus applicable

maintenance operations for the duration of the energy

performance contract or project payment term.

(b) Any agency may enter into a multi-year energy

performance contract for the purpose of undertaking or

implementing energy conservation or alternate energy measures in

a facility or facilities. An energy performance contract may

include but shall not be limited to financing options such as

leasing, lease-purchase, financing agreements, third-party joint

ventures, guaranteed-savings plans, or energy service contracts,

or any combination thereof; provided that in due course the

agency may receive title to the energy system being financed.

Except as otherwise provided by law, the agency that is
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1 responsible for a particular facility shall review and approve

2 energy performance contract arrangements for the facility.

3 (c) Notwithstanding any law to the contrary relating to

4 the award of public contracts, any agency desiring to enter into

5 an energy performance contract shall do so in accordance with

6 the following provisions:

7 (1) The agency shall issue a public request for proposals,

8 advertised in the same manner as provided in chapter

9 103D, concerning the provision of energy efficiency

10 services or the design, installation, operation, and

11 maintenance of energy equipment or both. The request

12 for proposals shall contain terms and conditions

13 relating to submission of proposals, evaluation and

14 selection of proposals, financial terms, legal

15 responsibilities, and other matters as may be required

16 by law and as the agency determines appropriate;

17 (2) Upon receiving responses to the request for proposals,

18 the agency may select the most qualified proposal or

19 proposals on the basis of the experience and

20 qualifications of the proposers, the technical

21 approach, the financial arrangements, the overall
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1 benefits to the agency, and other factors determined

2 by the agency to be relevant and appropriate;

3 (3) The agency thereafter may negotiate and enter into an

4 energy performance contract with the person or company

5 whose proposal is selected as the most qualified based

6 on the criteria established by the agency;

7 (4) The term of any energy performance contract, including

8 construction period, entered into pursuant to this

9 section shall not exceed [twcnty] twenty-five years;

10 (5) Any contract entered into shall contain the following

11 annual allocation dependency clause:

12 “The continuation of this contract is contingent upon

13 the appropriation of funds to fulfill the requirements

14 of the contract by the applicable funding authority.

15 If that authority fails to appropriate sufficient

16 funds to provide for the continuation of the contract,

17 the contract shall terminate on the last day of the

18 fiscal year for which allocations were made”;

19 (6) Any energy performance contract may provide that the

20 agency shall ultimately receive title to the energy

21 system being financed under the contract;
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(7) Any energy performance contract shall provide that

total payments shall not exceed total savings; and

(8) For any guaranteed-savings plan:

(A) The payment obligation for each year of the

contract, [including thc ycar of] commencing the

first year after the final date of installation,

shall be guaranteed by the private sector person

or company to be less than the annual energy cost

savings attributable under the contract to the

energy equipment and services. Such guarantee,

at the option of the agency, shall be a bond or

insurance policy, or some other guarantee

determined sufficient by the agency to provide a

level of assurance similar to the level provided

by a bond or insurance policy; and

(B) In the event that the actual annual verified

savings are less than the annual amount

guaranteed by the energy service company, the

energy service company, within thirty days of

being invoiced, shall pay the agency, or cause

the agency to be paid, the difference between the

guaranteed amount and the actual verified amount.
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1 (d) Any agency implementing an energy performance contract

2 shall report, on an annual basis and in a form acceptable to the

3 energy resources coordinator, information on the energy

4 performance contract, including energy use, energy savings,

5 annual cost savings, amount of investment, amount of incentives,

6 and other information to be developed in consultation with

7 various agencies.

8 [-(4-)-] (e) For purposes of this section:

9 “Agency” means any executive department, independent

10 commission, board, bureau, office, or other establishment of the

11 State or any county government, the judiciary, the University of

12 Hawaii, or any quasi-public institution that is supported in

13 whole or in part by state or county funds.

14 “Energy cost savings” means an estimated reduction in fuel

15 costs, maintenance costs, energy costs, water costs, sewer

16 costs, other utility costs, or related net operating costs from

17 or as compared to an established baseline of those costs. The

18 term also includes the difference between the lower cost of

19 energy generated from on-site renewable energy technologies,

20 such as photovoltaic and wind, and the corresponding energy

21 costs baseline. The term does not include an estimated
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1 reduction due to a decrease in energy rates that is not derived

2 from increased conservation or reduced usage.

3 “Energy performance contract” means an agreement for the

4 provision of energy services and equipment, including but not

5 limited to commissioning and retro-commissioning, building or

6 facility energy conservation enhancing retrof its, water saving

7 technology retrofits, and alternate energy technologies, in

8 which a private sector person or company agrees to finance,

9 design, construct, install, maintain, operate, or manage energy

10 systems or equipment to improve the energy efficiency of, or

11 produce energy in connection with, a facility in exchange for a

12 portion of the cost savings, lease payments, or specified

13 revenues, and the level of payments is made contingent upon the

14 verified energy savings, energy production, avoided maintenance,

15 avoided energy equipment replacement, or any combination of the

16 foregoing bases. Energy conservation retrofits also include

17 energy saved off-site by water or other utility conservation

18 enhancing retrof its.

19 “Facility” means a building or buildings or similar

20 structure, including the site owned or leased by, or otherwise

21 under the jurisdiction of, the agency.

HB2255 HD1 HMS 2014-2372



H.B. N~J. ~i~i

1 “Financing agreement” shall have the same meaning as in

2 section 37D-2.

3 “Guaranteed-savings plan” means an agreement under which a

4 private sector person or company undertakes to design, install,

5 operate, and maintain improvements to an agency’s facility or

6 facilities and the agency agrees to pay a contractually

7 specified amount of verified energy cost savings.

8 “Verified” means the technique used in the determination of

9 baseline energy use, post-installation energy use, and energy

10 and cost savings by the following measurement and verification

11 techniques: engineering calculations, metering and monitoring,

12 utility meter billing analysis, computer simulations,

13 mathematical models, and agreed-upon stipulations by the

14 customer and the energy service company.”

15 SECTION 3. Section 196-19, Hawaii Revised Statutes, is

16 amended to read as follows:

17 “[-E-]~196-19[]-] Life-cycle cost analysis. Agencies shall

18 use life-cycle cost analysis in making decisions about their

19 investments in products, services, construction, and other

20 projects to lower the State’s costs and to reduce energy and

21 water consumption. Where appropriate, agencies shall consider

22 the life-cycle costs of combinations of projects, particularly
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H.B. NcD. ~

1 to encourage bundling of energy efficiency projects with

2 renewable energy projects.

3 Agencies shall retire inefficient equipment on an

4 accelerated basis where replacement results in lower life-cycle

5 costs. [Agcncic~ that minimize life cycle cooto with cffiaicncy

6 mcaourco ohall bc rccognizcd in thcir ocorccard cvaluationo

7 cotabliohcd undcr ocction 196 17(a).]”

8 SECTION 4. Section 196-21, Hawaii Revised Statutes, is

9 amended to read as follows:

10 “~196-21 Financing mechanisms. [-(-a-)-] Agencies shall

11 maximize their use of available alternative financing

12 contracting mechanisms, including [cncrgy zaving3] energy

13 performance contracts, when life-cycle cost-effective, to reduce

14 energy use and cost in their facilities and operations.

15 [Encrgy zaving3] Energy performance contracts shall include:

16 [(1) Energy pcrformancc contracto;

17 -(-a-)-] (1) Municipal lease and purchase financing; and

18 [-(-a-)-] (2) Utility energy-efficiency service contracts.

19 [Encrgy oaving9 contracto ohall provide oignificant

20 nnrinrtunitioo for malcincr oi~xcc ~c1±1~1OO more energy efficient

21 at no nct coct to t~~rnn~Ycr9.
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(b) Agencico that pcrform cncrgy efficiency and rcncwablc

cncrgy cyotem rctrofitting may continuc to rcccivc budget

appropriationo for encrgy cxpcnditurco at an amount that will

not fall below thc pro rctrofitting cncrgy budgct but will rioc

in proportion to any incrcaoe in thc agcncy’o overall budgct for

the duration of thc pcrformance contract or projcct paymcnt

tcrm. A portion of thc moncyo oavcd through cfficicncy and

renewabic cncrgy oyotcm rctrofitting ohall bc oct aoidc to pay

for any cooto dircctly aooociatcd with adminiotcring cncrgy

cfficiency and rcncwablc cncrgy oystcm retrofitting programo

incurrcd by thc agcncy.

(c) Notwithotanding any law to thc contrary relating to

the award of public contracto, any agency dcoiring to enter into

an energy performance contract ohall do oo in accordance with

the following provio±ono;

-(4-)- The agency ohall ioouc a public requcot for propooalo,

advertiocd in the oamc manner ao provided in chapter

103D, concerning the provioion of energy efficiency

oerviceo or the deoign, inotallation, operation, and

maintenance of energy c~ipmcnt. The re~cot for

propooalo ohall contain termo and conditiono relating

to oubmiooion of propooalo, evaluation, and selection
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of propooalo, financial tcrmo, legal rcoponoibilitieo,

and othcr matterG ao may be rc~ircd by law and ao the

agcncy dctcrminco appropriate;

Upon receiving reoponocs to thc requcot for proposalo,

thc agency ohall oclect the moot qualificd propooal or

propooalo and may baoc ito dctcrmination on thc baoio

of thc ccpcrience and qualificationo of the propoocro,

thc tcchnical approach, thc financial arrangemcntz,

the overall benefito to the agency, or other factoro

determined by the agency to be relevant and

appropriate;

The agency thereafter may negotiate and cn~c~

rnni-gy perfnrm’nrr’ rnni—-r—nci— mr-i i—h I—hr nrr”ir~n

Fri .lfl-~

or company

whooe propooal io oclected ao the moot qualified baoed

on the criteria eotabliohed by the agency;

+4+ The term of any energy performance contract entered

into purouant to thio oection ohall not exceed twenty

yearz;

+~+ ~y energy performance contract may provide that the

agency ultimately ohall receive title to the energy

oyotem being financed under the contract; and
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H.B. NC). ~12g~1

1 -(-6+ Any cncrgy pcLtuLmancc contract ohall nrnvidc that

2 total paymcnto ohall not cxcccd total oavingo.]”

3 SECTION 5. Section 196-30, Hawaii Revised Statutes, is

4 amended to read as follows:

5 “[-fl~196-3O[]-] Public buildings; benchmarks; retro

6 commissioning [gi~4elines]; energy [oaving9] performance

7 contracts. (a) By December 31, 2010, each state department

8 with responsibilities for the design and construction of public

9 buildings and facilities shall benchmark every existing public

10 building that is either larger than five thousand square feet or

11 uses more than eight thousand kilowatt-hours of electricity or

12 energy per year and shall use the benchmark as a basis for

13 determining the State’s investment in improving the efficiency

14 of its own building stock. Benchmarking activities shall be

15 reported to the energy resources coordinator and shall be

16 conducted using the ENERGY STAR portfolio [managcmcnt] manager

17 or equivalent tool. The energy resources coordinator shall

18 provide training to affected departments on the ENERGY STAR

19 portfolio {managcmcnt] manager or equivalent tool.

20 (b) Public buildings shall be retro-conimissioned no less

21 often than every five years. [Thc cncrgy rcoourcco coordinator

22 ohall cotablioh rctro co~io~ioning guidclinco by January 1,
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1 2010.) Agencies shall report retro-coinmissioning efforts to the

2 energy resources coordinator.

3 (c) Departments may enter into energy [~aving3]

4 performance contracts with a third party to cover the capital

5 costs of energy-efficiency measures and distributed generation

6 provided the terms of the energy [~aving2] performance contracts

7 conform to the benchmark standard. The comptroller may review

8 and exempt specific projects as appropriate to take into account

9 cost-effectiveness.

10 [Encrgy zavingz pcrformancc contracto ohall bc cxccutcd

11 according to Dtatc guidclincD iDoucd by thc comptrollcr, and thc

12 contracto ohall bc rcvicwcd by thc comptrollcr.] To expedite

13 energy [3aving3] performance contracting for public buildings,

14 the department of accounting and general services shall develop

15 a master energy [zavingz] performance contracts agreement that

16 any department may use to contract with an energy [~aving~]

17 performance contracts provider for energy-efficiency and

18 renewable energy services.

19 [(d) For cxioting public building3 that undcrgo a major

20 rctrofit or rcnovation, thc dcpartmcnt or dcpartmcnto

21 rcopon3iblc for dcc~ign and conotruction ~hal1 makc invc3tmcnt3

HB2255 HD1 HNS 2014—2372



H.B. NcD. ~12g~1

1 in crricicncy; providcd that tnc cozt of thc mcaourc~ Dhall bc

2 rccoupcd within twcnty ycaro.]”

3 SECTION 6. Statutory material to be repealed is bracketed

4 and stricken. New statutory material is underscored.

5 SECTION 7. This Act shall take effect on July 1, 2030.
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Report Title:
Energy Efficiency Retrofitting; State Agencies

Description:
Provides that agencies entering into energy performance
contracts may continue to receive budget appropriations and have
access to financing options; that an energy performance contract
has a maximum term of 25 years, including the construction
period; and that agencies implementing performance contracts
provide annual reports to the Energy Resources Coordinator.
Includes housekeeping measures. Effective July 1, 2030.
(HB2255 HD1)
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